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R ecent decisions in New York and Cali-
fornia have crystallized a question that 
many attorneys may have faced but to 

which few had an answer: What should an 
attorney do if he or she determines that a 
juror provided false information during voir 
dire? Because lawyers now have the ability 
to conduct real-time Internet investigations 
of jurors both before and during trial, courts 
are now confronting the question of when, 
if ever, attorneys are obligated to conduct 
basic research into jurors’ backgrounds and 
what, if anything, they should do if they 
uncover troubling information.

The Basics of Juror Investigations

The impartiality of prospective jurors is 
examined through the voir dire process. 
As courthouses throughout the country 
have installed wireless networks that allow 
people inside the courtroom to access 
the Internet, attorneys increasingly are 
researching jury panels in real time during 
voir dire. Courts have endorsed the prac-
tice as proper; one New Jersey appellate 
court explained that “the opportunity to 
learn about potential jurors [is] one of the 
most fundamental rights of litigation” in 
finding that attorneys must be permitted 
to perform Internet investigations during 
voir dire.1

Thus far, courts have accepted the prac-
tice of reviewing jurors’ profiles on social 
media sites where an attorney’s visit can-
not be detected. In Sluss v. Kentucky,2 the 
Kentucky Supreme Court concluded that a 
party may have suffered prejudice where 
a juror who was Facebook friends with a 
crime victim’s family member stated during 
voir dire that she did not have a Facebook 
account. Because the juror lied during voir 
dire, the defendant’s attorney did not look up 
the juror’s Facebook profile and thus did not 
discover her connection to the victim’s fam-
ily. In light of this discovery, which occurred 
after the defendant was convicted, the court 
remanded the case to the trial court for a 
hearing to determine if the juror’s potential 
bias merited a retrial.

In addition to social media sites, attor-
neys also are increasingly reviewing infor-
mation available on online court dockets, 
Lexis and Westlaw to determine if jurors 
have provided misleading information 
about their criminal or litigation histo-
ries during voir dire. In fact, the Missouri 
Supreme Court now requires that attorneys 
use “reasonable efforts to examine the lit-
igation history” of jurors and “promptly 
bring to the court’s attention information 
about jurors’ prior litigation history.”3 
This is the only opinion where a court has 
imposed an affirmative obligation on liti-
gants to investigate jurors in the absence of 
any suspicion of misconduct. As the court 
explained, requiring a basic investigation 
will prevent retrials that become neces-
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sary when a nondisclosure that easily could 
have been discovered pre-verdict is not 
revealed until the verdict is issued.

As a practical matter, the ability to con-
duct a thorough Internet investigation 
of a potential juror may be limited prior 
to empanelment by a number of factors, 
including: (1) time constraints, especially 
for shorter trials where the voir dire pro-
cess might take only two or three hours; (2) 
resource constraints, which are particularly 
acute for attorneys trying cases without the 
assistance of associates or paralegals who 
can be tasked with conducting investigations 
while voir dire is ongoing; and (3) technology 
constraints, as some courts still forbid the 
use of computers or do not provide wireless 
Internet access.

Thus, depending on the circumstances, 
an attorney might only be able to conduct 
a very basic investigation into the back-
grounds of potential jurors. Attorneys 
should be aware, however, that if they 
discover information prior to the empan-
elment of the jury that, if revealed, might 
result in the disqualification of a juror, the 
attorney will be “barred from later chal-
lenging the composition of the jury” if he 
chooses not to explore the issue during voir 
dire.4 In other words, if an attorney does dis-
cover information that leads the attorney 
to believe that a potential juror might have 
given an untruthful or misleading answer 
during voir dire, “the right to challenge 
[the] juror is waived by failure to object 
at the time the jury is empanelled….”5

Ethical Rules

In the event that an attorney discovers a 
prospective juror has provided false infor-
mation during voir dire, the ethical obliga-
tion of that attorney depends on which 
state’s ethical rules apply. The minority 
view, to which New York subscribes, explic-
itly obligates the attorney to report any 
juror misconduct to the court, as do the 
ethical rules for California, Connecticut, 
Ohio, Texas, and Virginia, which contain 
similar language mandating disclosure of 
juror misconduct.6

The ABA Model Rules and ethical rules 
in the majority of states, on the other 
hand, do not directly address this sce-
nario, and therefore do not provide guid-
ance to the attorney who discovers that 
a prospective juror has been untruthful 
during voir dire.7

Recent Developments

In the most widely discussed decision 
on the subject, Judge William H. Pauley III 
held in United States v. Daugerdas8 that attor-
neys for a convicted criminal defendant had 
waived the right to raise the issue of juror 
misconduct post-trial where they had sub-
stantial knowledge of the misconduct pre-
verdict. Pauley granted a new trial to the 
three defendants whose lawyers did not 
learn of the misconduct pre-verdict, while 
affirming the conviction of the defendant 
whose lawyers did have knowledge despite 
the fact that they never told their client 
about the information they had uncovered.

In Daugerdas, four defendants were tried 
together on charges stemming from a federal 
investigation into fraudulent tax shelters. 
After the attorneys were provided basic 
information about the prospective jurors 
but prior to voir dire, the attorneys for one 
of the defendants, David Parse, conducted a 
Google search of the prospective jurors and 
discovered that someone sharing the name 
of a prospective juror, Catherine Conrad, was 
an attorney whose license to practice in New 
York had been suspended. The prospective 
juror, however, indicated that her highest 
level of education was college, which appar-
ently led Parse’s attorneys to conclude that 
the panel member was not the suspended 
attorney. Conrad subsequently was selected 
for the jury that ultimately rendered guilty 
verdicts against the defendants.

During the course of the trial, Parse’s attor-
neys continued to investigate Conrad and 
learned that she had lied during voir dire, 
concealing: (1) that she had attended law 
school and been admitted to the bar; (2) her 
suspension from practice; (3) her civil litiga-
tion history; and (4) her criminal record. Pau-
ley’s review of the investigation conducted 
by Parse’s attorneys led him to conclude that 
they “had actionable intelligence that Conrad 
was an imposter” before the issuance of the 
verdict that “demanded swift action to bring 
the matter to the Court’s attention.” Instead, 
Parse’s attorneys took no action.

Conrad’s misrepresentations came to 
light when she sent a post-verdict letter to 
one of the prosecutors praising the govern-
ment’s performance. The government then 
shared the letter with the court and defense 
counsel, leading to an investigation into 
Conrad’s background. At the time, Parse’s 
attorneys claimed that Conrad’s “fan letter” 

prompted their investigation; the fact of their 
prior investigation only became known after 
Pauley demanded that all counsel disclose 
what they knew about Conrad pre-verdict.

In ruling that Parse had waived the right to 
complain of juror misconduct post-verdict, 
Pauley explained that Parse’s attorneys 
“knew—or with a modicum of diligence 
would have known—that Conrad’s testi-
mony was false and misleading.” He fur-
ther explained that a “defendant can waive 
certain rights through the actions of his 
attorneys, even if the defendant himself was 
unaware of the circumstances and actions 
giving rise to the waiver.” Because Parse’s 
attorneys were charged with knowledge of 
Conrad’s misrepresentations, they waived 
the right to seek a new trial on that basis. 
Thus, Pauley’s determination that Conrad’s 
misconduct prevented the defendants from 
obtaining a fair trial resulted in a new trial 
for Parse’s codefendants, but not Parse.9

A situation similar to Daugerdas arose in 
Apple v. Samsung,10 where the foreperson 
of a jury that awarded Apple $1.05 billion 
in damages in a patent infringement suit 
against Samsung failed to disclose during 
voir dire that he had been sued by a com-
pany, Seagate, in which Samsung held a sub-
stantial stake. The court denied Samsung’s 
motion for a new trial, finding that because 
the juror, Velvin Hogan, revealed during voir 
dire that he had worked for Seagate, “Sam-
sung could have discovered Mr. Hogan’s 
litigation with Seagate, had Samsung acted 
with reasonable diligence” based on Hogan’s 
disclosure that he had worked for Seagate. 
Unlike the Daugerdas situation, the court 
did not find that Samsung’s attorneys had 
actual knowledge of Hogan’s litigation with 
Seagate; rather, Judge Lucy H. Koh found 
that Samsung had waived the right to seek 
a new trial due to Hogan’s nondisclosure 
because Samsung could have uncovered 
Hogan’s litigation history if it followed up on 
the answers Hogan gave during voir dire. She 
found that Samsung’s “obligation to inves-
tigate” Hogan was triggered after it learned 
of Hogan’s personal bankruptcy filing and 
his employment history with Seagate, both 
of which were disclosed during voir dire.

Although Apple suggests that attorneys 
may have some affirmative obligation to 
investigate jurors, most courts still seem 
reluctant to impose such a requirement. 
West Virginia’s highest court recently 
ordered a new trial for a defendant convicted 
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of three felonies where a juror concealed her 
connections to the defendant and several 
witnesses during voir dire.11 After the ver-
dict was delivered, the court learned that 
one of the jurors, Amber Hyre, had sent the 
defendant a MySpace message shortly before 
the trial began. Hyre also failed to disclose 
that she was related by marriage to one tri-
al witness and that her brother-in-law was 
employed by a second witness. Although the 
prospective jurors were asked whether they 
had personal connections to the defendant 
or any of the potential witnesses during voir 
dire, Hyre did not disclose her connections.

In reversing the trial court’s denial of 
defendant’s motion for a new trial, the court 
explained that “Hyre’s repeated lack of can-
dor clearly undermined the purpose of voir 
dire, and, as a result, deprived [defendant] of 
the ability to determine whether [Hyre] har-
bored any prejudices or biases against him 
or in favor of the state.” The court concluded 
that Hyre’s misrepresentations “foreclosed 
any challenge for cause or use of a peremp-
tory challenge,” and thus denied defendant 
the right to a fair and impartial jury. Unlike 
Apple, the West Virginia court ignored the 
question of whether the defendant and/or 
his attorneys could have discovered Hyre’s 
connections to both the defendant and the 
witnesses, instead focusing on their lack of 
actual knowledge of those connections.

Ethical and Strategic Considerations

If an attorney learns that a juror has con-
cealed information, and that concealment 
suggests that the juror might be predisposed 
to side with the attorney’s client during 
deliberations, when, if ever, should the attor-
ney “gamble on a favorable verdict” by not 
disclosing the results of his investigation?

The decision should be primarily driven 
by two factors: first, whether the jurisdiction 
in which a trial is taking place requires an 
attorney to disclose juror misconduct; and 
second, whether information discovered by 
an attorney is sufficient to constitute “knowl-
edge” of juror misconduct, such that the 
failure to disclose the information prior to 
the issuance of a verdict will result in waiver.

In New York, where attorneys have an 
affirmative obligation to inform the court 
of juror misconduct, the decision point 
occurs before any investigation begins. 
Because an attorney will be obligated to 
disclose any juror misconduct he uncovers, 
an attorney might decide not to conduct 

any juror investigations at all or to wait 
until an adverse verdict is issued before 
doing so. But the cost of that decision could 
exceed the benefits. The primary purpose 
of investigating prospective jurors is not the 
remote possibility that a juror has misled 
the court, but rather to gather information 
to determine whether to seek to strike a 
panel member. The decision to continue 
investigating jurors post-empanelment is 
driven largely by two considerations: first, 
to enable attorneys to tailor their presen-
tation to individual jurors; and second, to 
determine if jurors are actively engaging 
in misconduct by, for example, discussing 
an ongoing trial on Twitter or Facebook. 
Daugerdas represents the rare situation in 
which an investigation reveals that a juror 
lied during voir dire.

The decision to proceed with the Inter-
net juror investigation also faces strate-
gic considerations as to when to stop the 
investigation. As Apple suggests, once 
attorneys begin an investigation, they 
may be found to waive a juror misconduct 
claim if follow-up research would have 
uncovered a basis for disqualifying a juror.

In jurisdictions where no affirmative dis-
closure obligation exists, an attorney may be 
confronted with the decision of whether to 
disclose juror misconduct when the attorney 
believes that the juror likely will vote for his 
client. Deciding what to do in this situation is 
obviously fact-dependent. In Apple, Koh sug-
gested that Samsung’s attorneys likely took a 
“calculated risk” in not further investigating 
Hogan, hoping that his patent background 
might lead him to be biased in Samsung’s 
favor. Where courts find that such a risk was 
taken, they will likely find waiver.

Although the Daugerdas opinion does not 
discuss the motives of Parse’s attorneys, 
the facts surrounding the decision made by 
Parse’s attorneys not to inform the court of 
Conrad’s misconduct suggest that they may 
have felt that she was a sympathetic juror 
and thus decided to take the “calculated 
risk” Koh references in Apple. For example, 
Conrad did not disclose that both she and 
her husband were convicted criminals; once 
they discovered this, Parse’s attorneys may 
have made the determination that Conrad’s 
criminal history might mean that Conrad 
was hostile to prosecutors or sympathetic 
to criminal defendants.12 Of course, if this 
were what Parse’s attorneys were thinking, 
the verdict proved them wrong.

Perhaps the clearest lesson here is that 
if an attorney does decide not to disclose 
juror misconduct because of his belief that 
the juror will vote for his client, the attor-
ney must have the full consent of the cli-
ent, including the client’s understanding 
that the attorney’s information could be 
wrong or the juror could change her mind 
during deliberations. As the Daugerdas situ-
ation illustrates, the attorney’s knowledge 
will be imputed to his client regardless of 
whether the attorney has informed his client 
of the results of his investigation. Because 
of this, an attorney always must disclose 
evidence of juror misconduct to his client 
in addition to considering whether to make 
any disclosure to the court in light of the 
possibility that the court will find that the 
attorney has waived the right to complain 
of the misconduct post-verdict.
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